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BRIEF OF APPELLANT 


JURISDICTIONAL STATEMENT 
On July 12, 1967, the appellant, Larry G. Lee, 

was indicted in the United States District Court for the 
District of Columbia for violation of 22 D.C.C. 2204. The 
grand jury charged that "On or about April 30, 1967, 
within the District of Columbia, Larry G. Lee, feloniously 
did take, use, operate’ and remove, one certain automobile, 
property of James Davis, from a certain garage, and did 
operate and drive said automobile, for his own profit, use 
and purpose, without the consent of James Davis, the owner 


of said automobile." 


On October'17 and 18, 1967, the matter-came before 


the Honorable Luther W. Youngdahl, United States Judge, 


and a jury, and appellant was held guilty as charged. 
(Cximinal Case No. 868-67) 

On December 8, 1967, appellant was committed to 
prison for a period of one (1) to three (3) years, sentence 
to run consecutively to a sentence appellant was serving 
on a conviction in the District of Columbia Court of 

| 
General Sessions. 
On December 29, 1967, an order was entered by the 


District Court authorizing appellant to proceed on appeal 


without prepayment of costs. 


The jurisdiction of this Court is based on 28 U.S.C. 


Sec. 1291. 
STATEMENT OF THE CASE 

James Davis, owner of a 1965 Buick automobile, 
rented parking space in a garage of an apartment building 

. | 
located at 1473 Euclid Street, N.W., Washington, D.C. 
(Tx. 21-23). The garage had about twenty other care parked 
in it (Tr. 33). The car was parked because it had been 
wrecked and failed to pass inspection (Tr. 31). 

On April 30, 1967, Davis stopped by the garage to 
make sure the car was in good condition and had not been 
tampered with (Tr. 22-23). | 

On May 6, 1967, about one o-clock a.m., he again 


checked the garage and found the car missing. 


Davis did not know Larry Lee and did not give him 
permission to drive the automobile. 

On May 7, 1967, at 2:30 A.M., appellant was driving 
the automobile on Fourteenth Street, N.W. and was arrested 
by the Metropolitan Police. Appellant did not have a 
registration card nor a driver's license (Tr. 51, 52). All 
of the above facts were admitted. 

Lee explained his possession of the car by testifying 
that on the nights of April 29 and April 30 he was playing 
dice with apaeesaeichy ace people in Apartment 219, 

1475 Euclid Street, N.W., owned by Michael Hamilton and 
Sanford Hamilton. Lee knew seven of those in the game 
(Tr. 66-68). One player that he did not know at the time, 
but later learned was John Salsinsky, began to lose. Sal- 
sinsky then asked Lee if he wanted to buy a watch. Lee 
agreed to give him $25.00 with the understanding that 


Salsinsky could buy it back if he won. Later the same 


thing was done with a ring. Finally, Salsinsky asked Lee 


if he wanted to buy a car and offered to sell it for 

$175.00. Salsinsky took him to the basement of the apartment 
to see the car, along with two other men. Salsinsky showed 
Lee the registration card to ne car and they tested it 


by driving around the block. Lee asked Salsinsky why he 


would sell it so cheap and Salsinsky showed him the) 
damage to the car and stated he had estimates for mbes 
at a cost of $700 to $900, but that he would show Lee a 
place to have it repaired cheaper. Lee finally agreed to 
pay $125.00 for it. Salsinsky wrote on the registration 
card, "I, John Salsinsky, sold this car to Larry Lee" and 
gave him the key. Appellant thought this was the title 
(Tr. 68-74). 

Five ox six days later Lee visited his girlfriend 
Gwendolyn, who lived with Patricia Bolls, Lee's rile Sn 
Gwendolyn took some money out of Lee's wallet, which was 
in his jacket, and told him she would pay it back. Lee 
left the jacket in the apartment when he went out. | Later 
Lee went back to get his jacket and wallet, but they were 
not there. Gwendolyn said she knew where they ee ae 
Lee would have to wait until Patricia Bolls got pack. 
Patricia Bolls had moved (Tr. 99). Lee never got the 


jacket because he was arrested while driving the car 


(Tx. 74-75). At the time of his arrest Lee did not: have 


a wallet (Tr. 104). 
The police estimated the car had a valuation; of 


$100.00 (Tr. 105, 106, 107). 


STATUTES INVOLVED 


District of Columbia Code, Sec. 22-2204. 


"Any person who, without the consent of the owner 
shall take, use, operate, or remove, or cause to be 
taken, used, operated, or removed from a garage, 
Stable, or other building, or from any place or locality 
on a public or private highway, park, parkway, street, 
lot, field, inclosure, or space, an automobile or motor 
vehicle, and operate or drive or cause the same to be 
operated or driven for his own profit, use, or purpose 
shall be punished by a fine not exceeding one thousand 
dollars or imprisonment not exceeding five years, or 
both such fine and imprisonment." 


District of Columbia Code, Sec. 22-2205. 


"Any person who shall, with intent to defraud, 
receive or buy anything of value which shall have 
been stolen or obtained by robbery, knowing or having 
cause to believe the same to be so stolen or so 
obtained by robbery, if the thing or things received 
ox bought shall be of the value of $100 or upward, 
shall be imprisoned for not less than one year nor 
more than ten years; or if the value of the thing or 
things so received or bought be less than $100, shall 
be fined not more than $590 or imprisoned not more 
than one year, or both." 


STATEMENT OF POINTS 
(1) The exclusive possession of recently stolen 
property is insufficient to support a conviction where 
such possession is explained and no proof is offered to 
counter such explanation. 


(2) The trial court erred in charging the jury on 


what constitutes reasonable doubt. 


(3) The trial court erred in charging the jury 
that it could find appellant guilty if they believed | 


appellant knew the car was stolen 


SUMMARY OF ARGUMENT 
The Statement of Points and the Argument are so 


brief that a summary would amount to a repetition of both. 


Therefore, no summary has been made. 


ARGUMENT 
Question I 
With respect to Question I, appellant desired the 


Court to read the following pages of the reporter's 


transcript: Tr. 21-23, inclusive; 31-33, inclusive; | 66-75, 


inclusive; 99; and 104-107, inclusive. 

The government's case rested solely on the admitted 
fact that AeEchiant was in possession of and using property 
without the permission of the rightful owner. There was 
ae challenge to the testimony of the appellant in explanation 
of that possession. Neither the prosecution nor the 
appellant offered any witness to support or deny the, 
testimony of appellant that he had purchased the automobile 


and believed he was the rightful owner. 


In such a posture it is submitted that such evidence 
is insufficient to support a verdict of conviction, but 
that it was incumbent upon the prosecution to offer 
additional evidence in order to bear its burden of proving 
guilt beyond a reasonable doubt. 

The District Court charged that the jury could find 


appellant guilty of stealing the car or that it was 


sufficient if the government proved beyond a reasonable 


doubt that appellant, with a specific intent, drove or 
used the automobile knowing it to be stolen. The latter 
charge is only consistent with a violation of 22 D.C.C, 
2205, “Receiving Stolen Property." 

The grand jury did not charge the defendant with 
such an act but charged that Lee stole the car in violation 
of 22 D.C.C. 2204. 

When this fact is coupled with the Court's further 
instructions that the jury may infer from unexplained 
possession of recently Boren property that the car was 
stolen, it not only was error, but must have confused the 
jury. Appellant had explained his possession of the 
automobile and no evidence was offered to disprove this 


crucial fact. The jury may have believed Lee's testimony 


as to his possession, but concluded that he knew it was 
stolen. 

It may be that the government makes out a prima 
facie case if it proves possession of recently stolen 
property and it thenibecones necessary for that person 
to explain it but, once such explanation is made, moeeeseion 
alone is insufficient to support a conviction. Vaughn Vv. 
United eee No. 21,066; Worrell v. United States, No. 
21,067, decided by this Court on February 9, 1968, petition 
for rehearing pending. To hold otherwise takes ana the 
presumption of innocence of a defendant and shifts the 
burden of proof to the defendant, in which case the jury 
can reject or accept his testimony. The government must 


still prove every element of the offense beyond a reason- 


able doubt and cannot shift the burden of proof. Holland 


v. United States, 348 U.S. 121 (1954), 75 S. Ct. 127 (1954); 


Holt v. United States, 218 U.S. 245, 31 S. Ct. 2 (1910). 


Question II 
With respect to Question II, appellant desires 
the Court to read the following pages of the reporter's 


transcript: Tr. 128-132, inclusive. 


The District Court, in explaining to the jury the 
meaning of “reasonable doubt", charged the jury as follows: 
"Reasonable doubt, as the name implies, is a 
doubt based on reason. It is such a doubt as would 
cause a juror after careful and candid and impartial 
consideration: of all the evidence to be so undecided 
‘that he cannot say that he has an abiding conviction of 
the defendant's guilt. It is such a doubt as would 
cause a reasonable person to hesitate or pause in the 
graver or more important transactions of life, however, 
it is not a fanciful doubt nor a whimsical doubt or 
a_doubt which is based on reason." (Emphasis supplied) 
The last sentence of this paragraph is erroneous and without 
a doubt caused a: great deal of confusion in the minds of 
the jury. It was in all probability an inadvertent error 
on the part of the District Court in stating it is not a 
doubt which is based on reason and was the error not noticed 
by counsel for either side. This would be so even though 
the Court in the first sentence explained that a reasonable 
doubt, as the name implies, is a doubt based on reason. 
Therefore, because of clear error in this charge, 


the conviction should be set aside and the case remanded 


for a new trial. 


Question III 

With respect to Question III, appellant desir 

the Court to read the following pages of the reporte 
transcript: Tx. 128-129, inclusive; 132. 


As stated in the argument of Question I, the 


District Court not only charged the jury that they could 


find appellant guilty if they believed that he stole the 
automobile, but the Court also charged the jury that it 
| 


| 
was sufficient if the government proved beyond a reasonable 


doubt that appellant, with a specific intent, drove or 
used the automobile knowing it to be stolen. 
| 
It is submitted that the Court erred by this charge 
in that the grand jury had charged the appellant with a 
violation of 22 D.C.C. 2204, and that the latter charge 
“jen 


covered a violation of 22 D.C.C. 2205, "Receiving Stolen 


Property". 


A defendant in a criminal case is entitled to know 


| 
what he is charged with and he is entitled to be tried 


I 
on the charges brought against him and not some other 
charge. Maxwell v. United States, 277 F.2d 481 (orn Cir. 
1960); Epstein v. United States, 174 F.2d 754 (6th Cir. 
1949); United States v. Mignon, 103 F. Supp. 20 (1952). 


CONCLUSION 

For the reasons set forth in the argument of 
Question I, it is submitted that the judgment of conviction 
be reversed and the District Court be ordered to dismiss 
the case. 

For the reasons set forth in the argument of | 
Questions II and III, it is submitted that the judgment 
of conviction be reversed and the case be remanded for a 


new trial. 


Respectfully submitted, 


Sp fi 


Willard P. Owens 
900 Fifteenth St., N.W. 
Washington, D. C. 

Attorney for Appellant 

(Appointed by this Court) 
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QUESTIONS PRESENTED 


‘In the opinion of the appellee the following questions 
are presented; 


1) Is the exclusive possession of recently stolen prop- 
erty sufficient to support a conviction of unauthorized use 
of a vehicle where such possession is explained, and the 
government offers no proof to counter such explanation 
other than to point out why such explanation was un- 
worthy of belief? 

2) Did the inadvertent error of the District Court in 
charging the jury in one instance that a reasonable doubt 
is not a doubt which is based on reason amount to plain 
error requiring reversal? 

3) Did the District Court err in charging the jury that 
it was sufficient if the government proved that the defend- 
ant drove or used an automobile knowing it to be stolen 
tinder an indictment which charged the appellant with the 
unauthorized use of an automobile? 


INDEX 


Counterstatement of the case 
Statutes and rules involved 


SUMMATyAOL APG UM en be 


Argument: 


I. The exclusive possession of recently stolen property 
was sufficient to support a conviction of unauthorized 
use of an automobile even though the defendant gave 
an explanation for such possession since the jury was 
not required to accept the said explanation and must 
have found it to be unsatisfactory and not worthy of 
Deli ef a eens 


II. The obviously inadvertent error of the District Court 
in charging the jury in one instance that a reasonable 
doubt is not a doubt which is based on reason does not 
amount to plain error requiring reversal - 


. The District Court did not err in charging the jury 
that it was sufficient if the government proved that 
the defendant drove or used an automobile knowing it 
to be stolen under an indictment which charged the 
appellant with the unauthorized use of an automobile; 
and in any event there was no plain error 


Conclusion 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,597 


Larry G. LEE, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On July 12, 1967, the appellant, Larry G. Lee, was in- 
dicted in the United States District Court for the District 
of Columbia for violation of 22 D.C. Code $2204. The 
grand jury charged that “On or about April 30, 1967, 
within the District of Columbia, Larry G. Lee, feloniously 
did take, use, operate and remove, one certain automobile, 
property of James Davis, from a certain garage, and did 
operate and drive said automobile, for his own profit, use 
and purpose, without the consent of James Davis, the 
owner of said automobile.” 


(1) 


2 


On October 17 and 18, 1967, the matter came before the 
Honorable Luther W. Youngdahl, United States Judge, 
and a jury; and appellant was found guilty as charged. 
(Criminal Case No. 868-67) 

On December 8, 1967, appellant was committed to prison 
for a period of one (1) to three (3) years, the sentence 
to run consecutively to a sentence appellant was serving 
on a conviction in the District of Columbia Court of Gen- 
eral Sessions. 

James Davis, a postal employee, and owner of a 1965 
Buick automobile, rented parking space in a garage lo- 
eated in the basement of an apartment building. The 
garage had about twenty other cars parked in it. Davis 
purchased the car new in 1964, but since it failed to pass 
inspection because of a hole in a fender as a result of a 
collision, he kept it in the garage. Davis estimated the 
damage at approximately $300.00 and the “book value” 
of the automobile to be $1600.00. (Tr. 21-22, 31-33.) 

Davis was uncertain of the exact address of the garage. 
It was either 1473 Euclid Street, N.W., the corner of 
Fourteenth and Euclid or Sixteenth and Euclid, N.W., 
Washington, D.C. (Tr. 22, 34). 

The vehicle was locked at all times, and on April 30, 
1967, after work, at 1:30 a.m., Davis stopped by the ga- 
rage to make sure the car was in good condition and had 
not been tampered with. At this time everything was in 
good order; however, on May 6, 1967, some time between 
1:00 a.m. and 1:30 a.m., he again checked the garage and 
found the car missing (Tr. 23). 

Davis only had one set of keys which he kept in his 
pocket. He did not know the appellant, Larry Lee, and 
neither the appellant nor anyone else had permission to 
drive his car. He saw the car again after it had been 
recovered by the police at which time he observed that 
another battery had been installed in the car, and the old 
battery was on the rear seat. (Tr. 24.) 

On May 7, 1967, at 2:30 a.m., appellant was driving 
Davis’s automobile on Fourteenth Street, N.W., and was 


3 


arrested by the Metropolitan Police. Sergeant James C. 
Teage, one of the arresting officers, testified that there 
was a key in the ignition of the vehicle. (Tr. 43.) The 
other arresting officer, Sergeant James R. Clark, testified 
as a rebuttal witness for the government that this key ap- 
peared to be filed down (Tr. 108). 

Private Jasper Fletcher arrived at the scene at 2:35 
a.m., and upon examining the vehicle found that the catch 
on the left front vent window had been broken off. A 
search of the appellant did not reveal a driver’s license or 
a registration card. (Tr. 49-52.) 

The appellant took the stand in his own defense and 
admitted every element of the offense charged except to 
deny the fact that his possession of the vehicle was guilty 
possession. 

Lee explained his possession of the ear by testifying that 
on the night of April 29-30, 1967, he was playing dice with 
approximately ten people in Apartment 219 of an apart- 
ment house run by Michael and Sanford Hamilton located 
at 1475 Euclid Street, N.W. Lee knew seven of those in 
the game. One player, who arrived late, that Lee did not 
know, but later believed was John Salsinsky began to lose 
heavily. (Tr. 67-68.) The appellant believed that Salsin- 
sky knew both Michael and Sanford Hamilton (Tr. 84). 

During the game Salsinsky sold Lee a watch for $25.00 
and a ring for $10.00 so that he, Salsinsky, could stay in 
the game. Finally, Salsinsky asked Lee if he wanted to 
buy a 1965 Buick for $175.00. Salsinsky took Lee and 
two others, Sanford Hamilton and Robert Adams, to the 
garage located in the basement of the apartment building 
to see the car. Lee thought something might be wrong 
with the car because of the price Salsinsky was asking. 
However, he was shown a registration card with the name 
John Salsinsky. (Tr. 69-70, 86.) 

Salsinsky opened the car by use of a key and the four 
of them drove around the block with Salsinsky driving. 
Lee also drove the car even though he was reluctant to 
do so because he did not have a driver’s license. After 
awhile the car was driven back to the garage in the apart- 
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ment building. Lee was still undecided about buying the 
vehicle and still felt something might be wrong because of 
the price. Salsinsky then showed Lee where the car had 
been damaged and informed him that the vehicle did not 
pass inspection. Salsinsky also stated that he had esti- 
mates for repairs at a cost of $700 to $900, but that he 
would show Lee a place to have it repaired more cheaply. 
(Tr. 71-72.) 

They went back to the apartment and appellant agreed 
to purchase the car for $125.00. The sale was consum- 
mated, and Salsinsky gave Lee the key to the vehicle as 
well as the registration card and title. Salsinsky is al- 
leged to have written on the registration card, “J, John 

Salsinsky, sold this car to Larry Lee.” 

' Galsinsky, apparently did not have the key to the trunk 
' with him, and he told Lee that he would bring him the 
trunk key in two or three days as he, Salsinsky, wanted to 
_ obtain the tags on the vehicle (Tr. 73-74). Lee was to 
meet Salsinsky at Michael Hamilton’s house sometime be- 
tween six and seven o’clock to obtain the trunk key, but 
he did not know which particular day Salsinsky would 
come. In fact Lee never got the key for the trunk of the 
ear. (Tr. 89.) 

Lee had placed the registration card and title in his 
wallet. Five or six days later he visited his girlfriend, 
Gwendolyn, who lived with Patricia Bolls, Lee’s sister-in- 
law. Gwendolyn took some money out of Lee’s wallet, 
which was in his jacket. However, Lee left the jacket con- 
taining his wallet in the apartment when he went out. 
Later Lee went back to get his jacket and wallet, but they 
were not there. Gwendolyn said she knew where they 
were but Lee would have to wait until Patricia Bolls got 
back. Lee claimed to have attempted to obtain his jacket 
and wallet back both before his arrest as well as after his 
having been released from custody, sometime after his 
arrest, but Gwendolyn said Pat had them, and Lee was un- 
able to locate Pat Bolls because she had allegedly moved. 
(Tr. 74-75, 98-99, 102-103.) 
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Lee testified that he only drove the automobile on two 
occasions, the first on the day he purchased it, April 30, 
1967, and the second on the day he was arrested operating 
the vehicle, May 7, 1967. In the interim, as far as he 
knew, the car was parked in the apartment building ga- 
rage. He did not have the car in the early morning of 
May 6, 1966, when James Davis first found the vehicle 
missing. (Tr. 75-77, 90, 99.) 

Lee admitted that he stole a battery from another car 
because the battery in the Buick was dead (Tr. 94). On 
cross-examination it was brought out that Lee had been 
convicted in 1966 of petty larceny (Tr. 79). 

When questioned about the watch and ring he allegedly 
purchased from Salsinsky, Lee testified that he had left 
the watch at apartment 505 in the same apartment build- 
ing on July 31, 1967, and that he had given the ring to 
a girlfriend, Shirley Jones, after his release on bond (Tr. 
84-86). 

Appellant called two witnesses in his defense, other than 
himself, both police officers. It was established through 
these officers that the vehicle had been reported stolen on 
May 6, 1967, that the appellant did not have a wallet 
when he was arrested, and that the police estimated the 
car had a value of $100 (Tr. 104-107). 

Although appellant testified that he had been unable to 
locate Patricia Bolls at the time of trial, he did not pro- 
duce any of the other witnesses who may have corrobo- 
rated his explanation; namely, John Salsinsky, Michael 
Hamilton, Sanford Hamilton, Robert Adams, Gwendolyn, 
Shirley Jones, or any of the others who were allegedly 
participants in the dice game (Tr. 100-102). 

The argument of counsel established that they realized 
that the only issue in the case was whether the govern- 
ment had established beyond a reasonable doubt that the 
appellant knew at the time he was arrested that he was 
operating a stolen car, and that the jury was permitted, 
although not required, to find him guilty unless he had 
explained his possession to the jury’s satisfaction. The 
government specifically requested that the jury find a lack 
of a satisfactory explanation. (Tr. 110-111, 119-120.) 
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Defense counsel specifically told the jury, “The other ques- 
tion is whether or not you could believe beyond a reason- 
able doubt that Larry Lee did not buy this car from this 
man in this basement. If you can completely reject every- 
thing that he said on the stand today; if you can complete- 
ly reject that, then you must return a verdict of ‘guilty,’ 
but look at the physical facts as well as the testimony” 
(Tr. 118). 

During the voir dire examination of the jury panel, the 
District Court discussed the presumption of innocence and 
defined the government’s burden of proof, proof beyond 
a reasonable doubt (Tr. 8, 9-10). At this time the Court, 
in giving its definition of reasonable doubt, stated in two 
instances that a reasonable doubt “is a doubt based on rea- 
son” (Tr. 9-10). 

Included in the Court’s instructions at the close of the 
ease were instructions on credibility (Tr. 124-125), pre- 
sumption of innocence (Tr. 127), burden of proof and rea- 
sonable doubt (Tr. 126-128), the specific elements of the 
offense (Tr. 128), that it was not necessary for the gov- 
ernment to prove that the appellant stole the vehicle, but 
that it was sufficient if the government proved beyond a 
reasonable doubt that he drove or used the vehicle with 2 
specific intent knowing it to have been stolen (Tr. 128- 
129), that knowledge ordinarily cannot be proved directly 
but may be inferred from the circumstances (Tr. 128- 
129), that the jury may infer if it saw fit to do so, but 
that the jury was not required to draw the inference, 
that the appellant stole the automobile in question from 
the unexplained exclusive possession of recently stolen 
property (Tr. 129). 

The court informed the jury of the real dispute in the 
ease (Tr. 130) and briefly discussed the contentions of the 
parties. The jury was told that the government contended 
that he either stole the car with specific intent to steal it 
or that with specific intent he used, operated or removed 
it knowing it to have been stolen, and that it was the con- 
tention of the defense that the appellant thought he legally 
owned the automobile; and therefore, the government had 
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failed to prove beyond a reasonable doubt that he actually 
stole the automobile or with specific intent drove or used 
the vehicle knowing it to have been stolen (Tr. 131-132). 

The jury was further instructed on the missing witness 
rule (Tr. 133-134), the use of prior crimes for impeach- 
ment (Tr. 132-133), and that the court’s instructions were 
to be considered as a whole (Tr. 121). 

When instructing on the presumption of innocence and 
the concept of reasonable doubt, the court also reminded 
the jury that it had discussed these legal principles dur- 
ing the voir dire examination (Tr. 126-128). 

At the conclusion of the court’s instructions defense 
counsel stated, “Defendant satisfied” (Tr. 185). Motions 
for judgments of acquittal were duly made and denied 
(Tr. 55, 109). 


STATUTES AND RULES INVOLVED 


Title 22, District of Columbia Code, Section 2204, pro- 
vides: 


Any person who, without the consent of the owner 
shall take, use, operate, or remove, or cause to be 
taken, used, operated, or removed from a garage, 
stable, or other building, or from any place or locality 
on a public or private highway, park, parkway, street, 
lot, field, inclosure, or space, an automobile or motor 
vehicle, and operate or drive or cause the same to be 
operated or driven for his own profit, use, or purpose 
shall be punished by a fine not exceeding one thou- 
sand dollars or imprisonment not exceeding five years, 
or both such fine and imprisonment. 


Title 22, District of Columbia Code, Section 2205, pro- 
vides: 


Any person who shall, with intent to defraud, re- 
ceive or buy anything of value which shall have been 
stolen or obtained by robbery, knowing or having 
cause to believe the same to be so stolen or so obtained 
by robbery, if the thing or things received or bought 
shall be of the value of $100 or upward, shall be im- 
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prisoned for not less than one year nor more than ten 
years; or if the value of the thing or things so re- 
ceived or bought be less than $100, shall be fined not 
more than $500 or imprisoned not more than one 
year, or both. 


Rule 30, Federal Rules of Criminal Procedure, provides 
in pertinent part: 


No party may assign as error any portion of the 
charge or omission therefrom unless he objects thereto 
before the jury retires to consider its verdict stating 
distinctly the matter to which he objects and the 
grounds of his objection. 


Rule 52, Federal Rules of Criminal Procedure, pro- 
vides: 


(a) Harmless Error. Any error, defect, irregu- 
larity or variance which does not affect substantial 
rights shall be disregarded. 

(b) Plain Error. Plain errors or defects affecting 
substantial rights may be noticed although they were 


not brought to the attention of the court. 
SUMMARY OF ARGUMENT 


I 


Appellant argues that the exclusive possession of recent- 
ly stolen goods will not support a conviction whenever de- 
fendant offers an explanation that his possession was in- 
nocent possession no matter how incredible or unworthy of 
belief such explanation may be, unless the government 
challenges such explanation by additional independent evi- 
dence. It is well settled, however, that the jury may rely 
on the inference to be drawn from the exclusive possession 
of recently stolen goods where the defendant attempts to 
establish an explanation consistent with innocence. The 
jury may find the explanation is not a satisfactory one and 
one unworthy of belief and inconsistent with innocence un- 
der the facts and circumstances of the particular case. 
Here, appellant’s explanation was challenged by effective 
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cross-examination. Under the circumstances of this case, 
we submit, it was proper for the jury to reject appellant’s 
explanation and draw the inference which it is permitted 
to do from the defendant’s exclusive possession of recently 
stolen goods. 


Ii 


The District Court inadvertently charged the jury in 
one instance that a reasonable doubt is not a doubt which 
is based on reason. The court had, however, three times 
previously informed the jury that reasonable doubt is a 
doubt based on reason. The core of the District Court’s 
instruction on reasonable doubt was as follows: “It is 
such a doubt as would cause a reasonable person to hesi- 
tate or pause in the graver or more important transac- 
tions of life.” Under the circumstances of this case— 
where there was no objection to the trial court’s instruc- 
tion—the court’s inadvertent error was harmless. 


lit 


The District Court charged the jury in substance that 
it could convict appellant if they found beyond a reason- 
able doubt that appellant either stole the vehicle in ques- 
tion or drove or used it knowing it to have been stolen. 
This charge is consistent with the charge contained in the 
indictment and the statute under which the indictment 
was drawn, 22 D.C. Code § 2204. That portion of the 
charge dealing with knowledge that the car was stolen is 
not limited to indictments brought under 22 D.C. Code 
§ 2205, receiving stolen property, but is proper under in- 
dictments charging unauthorized use of an automobile. 
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ARGUMENT 


I The exclusive possession of recently stolen property 
was sufficient to support a conviction of unauthorized 
use of an automobile even though the defendant gave 
an explanation for such possession since the jury was 
not required to accept the defendant’s explanation and 
must have found it to be unsatisfactory and not 
worthy of belief. 


(Tr. $10, 21-24, 31-84, 48, 49-52, 67-75, 7, 79, 84- 
86, 89-96, 94, 98-99, 102-108, 110-111, 118-121, 124- 
135) 


The thrust of the appellant’s argument that the evidence 
was insufficient to convict is to the effect that the exclusive 
possession of recently stolen goods will not support a con- 
viction whenever a defendant offers an explanation that 
his possession was innocent possession no matter how in- 
credible or unworthy of belief such explanation may be 
unless the government challenges the explanation by addi- 


tional independent evidence. 

To support his contention he relies on this Court’s re- 
cent decision in Vaughn & Worrell v. United States, D.C. 
Cir. Nos. 21,066 and 21,067, opinion filed May 2, 1968, in 
lieu of opinion filed February 9, 1968. 

However, Vaughn & Worrell simply does not support 
his position. The decision cannot possibly be construed as 
meaning that the jury must accept the defendant’s expla- 
nation; and therefore, it is incumbent upon the court to 
grant a motion for judgment of acquittal. Without at- 
tempting to fully explain the holding of Vaughn & Wor- 
rell, it is sufficient to note that the decision dealt in part 
with the failure of the trial court to properly instruct the 
jury on the relationship between the requisite specific in- 
tent required to support a robbery conviction “either to 
the facts which the jury might find or to the inference 
which the jury was told it was free to draw respecting the 
possession of recently stolen property.” The trial court 
there instructed, “If you find beyond a reasonable doubt 
that the defendants were in exclusive possession of the 
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property of the complainant and that this property had 
recently been stolen, and that the defendants’ possession 
on the date in question has not been satisfactorily ex- 
plained, then you may, if you see fit to do so, infer there- 
from that the defendants are guilty of robbery.” 

This court was of the opinion that it might have seemed 
to the jury, as the trial judge had earlier said, referring 
to the inference, “that without more the jury could simply 
infer ‘that the defendants are guilty of robbery.’ ” 

This court apparently was of the opinion that under the 
facts and circumstances of that case it was questionable 
whether the government had proven beyond a reasonable 
doubt that a robbery had in fact occurred. See Hunt v. 
United States, 115 U.S. App. D.C. 1, 316 F.2d 652 (1963). 
Moreover, this Court noted that the District Court failed 
to give an instruction dealing with the concept of lesser 
included offense. 

The specific intent required in robbery is not analogous 
to the general criminal intent found in the crime de- 
nounced in 22 D.C. Code § 2204. Proctor v. United States, 
85 U.S. App. D.C. 341, 177 F.2d 656 (1949). 

In 1896 the Supreme Court recognized that: 


“Possession of the fruits of crime, recently after its 
commission, justifies the inference that the possession 
is guilty possession, and, though only prima facie evi- 
dence of guilt, may be of controlling weight unless ex- 
plained by the circumstances or accounted for in 
some way consistent with innocence... .” (Wilson 
v. United States, 162 U.S. 613). 


This doctrine has recently been reaffirmed in Rugendorf 
v. United States, 376 U.S. 528 (1964). This court has 
not departed from the common sense rule of law enunci- 
ated in Wilson. Bray v. United States, 118 U.S. App. 
D.C. 186, 306 F.2d 748 (1962); McKnight v. United 
States, 114 U.S. App. D.C. 40, 309 F.2d 660 (1962); 
Travers v. United States, 118 U.S. App. D.C. 276, 335 
F.2d 698 (1965). 
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And it is well settled that the jury may still rely on the 
inference to convict even in cases where the defendant at- 
tempts to establish an explanation consistent with inno- 
cence. The jury may find the explanation is not a satis- 
factory one, and one unworthy of belief and inconsistent 
with innocence under the facts and circumstances of the 
particular case. Rugendorf v. United States, supra; 
Travers v. United States, supra; Pearson v. United 
States, 192 F.2d 681 (6th Cir. 1951) ; Harding v. United 
States, 387 F.2d 254 (8th Cir. 1964). 

There is no requirement that the government challenge 
a defendant’s explanation by additional independent evi- 
dence. In the instant case the explanation was challenged 
by effective cross-examination and argument. It was 
peculiarly within the province of the jury to believe or dis- 
believe the appellant’s story. As can be seen by reviewing 
the government’s Counterstatement of the Case above, his 
explanation with all its inconsistencies was inherently in- 
credible and totally unworthy of belief. 

The trial court’s instructions did not shift the burden of 
proof to the appellant as he contends, since the jury was 
specifically instructed that it was not required to draw the 
inference of guilt but that “it may infer guilt from that 
circumstance if it sees fit to do so and deems it wise under 
the circumstances to do so.” Wilson v. United States, 
supra; Bray v. United States, supra; McKnight v. United 
States, supra; Harding v. United States, supra. In any 
event, as related in Arguments II and III below, there 
were no objections to the court’s instructions, and there 
can be no plain error. Rules 30 and 52, Federal Rules of 
Criminal Procedure, and several of the cases cited above 
and below. 

Under the established test for reviewing the sufficiency 
of the evidence the conviction must stand. Glasser v. 
United States, 315 U.S. 60 (1942); Curley v. United 
States, 81 U.S. App. D.C. 389, 160 F.2d 229, cert. den. 
331 U.S. 8837 (1947); Crawford v. United States, —— 
U.S. App. D.C. ——, 375 F.2d 332 (1967). 
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{I. The obviously inadvertent error of the District Court 
in charging the jury in one instance that a reasonable 
doubt is not a doubt which is based on reason does 
not amount to plain error requiring reversal. 


(Tr. 8-10, 121, 124-128, 135) 


The appellant concedes in his brief, page 9, that the 
error of the District Court in charging in a portion of its 
instruction on reasonable doubt that, “it is not... a 
doubt which is based on reason,” was in all probability an 
inadvertent error. However, the court had three times 
previously informed the members of the jury that reason- 
able doubt, as the name implies, is a doubt based on rea- 
son, twice in explaining reasonable doubt during the voir 
dire examination and once in the earlier portion of its 
charge to the jury defining the government’s burden of 
proof. 

The error must have been deemed so unimportant by 
both trial counsel, even though perhaps obvious, that 
neither entered an objection. In any event the core of the 
District Court’s instruction on reasonable doubt, “It is 
such a doubt as would cause a reasonable person to hesi- 
tate or pause in the graver or more important transactions 
of life,” was obviously correct. The trial court could have 
easily taken corrective action if there had been compliance 
with Rule 30 of the Federal Rules of Criminal Procedure. 
The appellant suffered no prejudice especially when one 
considers the court’s instructions as a whole in the context 
given. 

There certainly is no plain error. The error, if any- 
thing, was unquestionably harmless. Rule 52, Federal 
Rules of Criminal Procedure; Holland v. United States, 
348 U.S. 121 (1954) ; Scurry v. United States, 120 U.S. 
App. D.C. 374, 347 F.2d 468 (1965) ; Johnson v. United 
States, 121 U.S. App. D.C. 19, 347 F.2d 803 (1965). See 
also Hernandez v. United States, 361 F.2d 446 (2d Cir. 
1966). 
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Ill. The District Court did not err in charging the jury 
that it was sufficient if the government proved that the 
defendant drove or used an automobile knowing it to 
be stolen under an indictment which charged the appel- 
lant with the unauthorized use of an automobile; and 
in any event there was no plain error. 


(Tr. 8-10, 21-24, 31-84, 48, 49-52, 67-75, 77, 79, 84- 
86, 89-90, 94, 98-99, 102-108, 110-111, 118-120, 121, 
124-185 [same as Argument Tj 


In the course of its instructions, the District Court 
charged the jury in substance that it could convict if they 
found beyond a reasonable doubt that the appellant either 
stole the vehicle in question or drove or used it knowing 
it to have been stolen. This charge certainly is consistent 
with the charge contained in the indictment and the stat- 
ute under which the indictment was drawn, 22 D.C. Code 
§ 2204. That portion aling with knowl- 
edge that the car was S ctments 
brought under 22 D.C. C 
erty, as appel 
dictments charging un 

Th 
ing the vehicle 
dictment with using and operating the vehicle. 
use and operation to have been criminal it must have been 
done with the knowledge that the vehicle had been stolen. 
Use and operation are not elements of the crime of receiv- 
ing stolen property covered in a violation of 22 D.C. Code 
§ 2205. 

It is an elementary rule of criminal pleading that: 


“Charging alternative ways of violating a statute 
in the conjunctive is permissible, and a conviction un- 
der such an indictment will be sustained if the evi- 
dence indicates that the statute was violated in any 
of the ways charged.” United States v. Conti, 361 
F.2d 153, 158 (2nd Cir. 1966). 


and that: 


“Where a crime, denounced disjunctively in the 
statute, is charged in the conjunctive, the proof of 
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any one of the allegations will sustain a conviction. 
Arellanes v. United States, 302 F.2d 608, 609 (9th 
Cir. 1962), cert. den. 371 U.S. 930, 83 S.Ct. 294, 9 
L.Ed. 2d 238. Thus it is recognized that charging 
in one count the doing of the prohibited act in each of 
the prohibited modes redounds to the benefit of the 
accused. A judgment on a verdict of guilty upon that 
count will be a bar to any further prosecution in re- 
spect to any embraced by it.” Turf Center, Inc. v. 
United States, 325 F.2d 793, 796-797 (9th Cir. 1964). 


See also Riverman v. United States, 374 F.2d 251, 258-254 
(8th Cir. 1967) ; United States v. Laverick, 348 F.2d 708, 
714 (3rd Cir. 1965) ; Henslee v. United States, 262 F.2d 
750, 751-752 (5th Cir. 1959). The government submits 
that the indictment and the instruction in the instant case 
are well within the principles enunciated above. 

Although highly improbable, and perhaps inconceivable, 
the jury possibly could have believed that the appellant 
was not the original thief but still have concluded, based 
on all the evidence in the case, beyond a reasonable doubt, 
that at the time he was arrested he knew that he was op- 
erating a stolen automobile. 

Possession of property recently stolen is also sufficient to 
entitle the jury to draw the permissible inference that it 
is possessed with knowledge that it is stolen property. 
United States v. Elgisser, 384 F.2d 108, 108 (2d Cir. 
1964), cert. den. 379 U.S. 879, 881 (1964). See also Jn- 
man v. United States, 100 U.S. App. D.C. 150, 243 F.2d 
256 (1957), cert. den. 358 U.S. 888 (1958); Travers v. 
United States, supra. 

This court has recognized that one not the original thief 
may be convicted of the unauthorized use of an automobile 
if he uses the vehicle with knowledge of its stolen char- 
acter. Goodman v. United States, 124 U.S. App. D.C. 935, 
362 F.2d 965 (1966). 

Nevertheless, assuming error, the error is not fatal. As 
related above, there was a lack of compliance with Rule 
30 of the Federal Rules of Criminal Procedure, and the 
alleged error would not be such as to amount to plain 
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error. It is noteworthy that the appellant was “satisfied” 
with the court’s instructions. Rule 52, Federal Rules of 
Criminal Procedure; McKnight v. United States, supra; 
Scott v. United States, 125 U.S. App. D.C. 188, 369 F.2d 
183 (1966) ; Smith v. United States, 123 U.S. App. D.C. 
259, 359 F.2d 243 (1966); Harding v. United States, 
supra; Cross v. United States, 122 U.S. App. D.C. 283, 
353 F.2d 454 (1965); Villaroman v. United States, 87 
U.S. App. D.C. 240, 184 F.2d 261 (1958) ; Hernandez v. 
United States, supra; Kelly v. United States, 124 US. 
App. D.C. 44, 361 F.2d 61 (1966). 

‘As indicated in the Counterstatement of the Case, above, 
the appellant could not have suffered any substantial prej- 
udice as the real issue in dispute and the contentions of 
the parties were adequately brought to the jury’s attention 
by the arguments of counsel and the instructions of the 
District Court. Thus, his rights were adequately safe- 
guarded and preserved. If he did not receive a perfect 
trial, under the facts and circumstances of this case, he 
most assuredly received a fair one. Lutwak v. United 
States, 344 U.S. 604 (19538). 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 
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